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SYLLABUSBY THE COURT

1. Pursuant to West Virginiagtatutory and commonlaw, apersonisdisqudified fromstting
onajury inacaseinwhich he/shehasaninterest inthe outcomeof thelitigation. Therefore, if, during jury
sdlection, it becomes goparent that apotentia juror hassuch aninterest, thetria court must drikethejuror

for cause. Failureto so strike an interested potential juror constitutes reversible error.

2. Itisimproper for counsd to makeargumentsto thejury regarding aparty’ somissonfrom
alawauit or suggesting thet the absent party issoldy responsblefor the plaintiff’ sinjury wheretheevidence

establishing the absent party’ s liability has not been fully developed.

3. An expert witness may testify about facts he/she reasonably relied upon to form hisher
opinion even though such factswould otherwise beinadmissble ashearsay if thetria court determinesthat
the probative value of alowing suchtestimony to aid thejury’ s evaluation of the expert’s opinion
subgtantiadly outweighsitsprgudicid effect. If atrid court admitssuch testimony, thejury should be
insructed that the otherwiseinadmissiblefactud evidenceisnot being admitted to establish thetruth thereof

but solely for the limited purpose of informing the jury of the basis for the expert’s opinion.

4. Pursuant to Wes VirginiaRules of Evidence Rule 407, evidence of subsaquent remedia
measuresmay beintroduced for purposesof impeachment (1) wheninferencesother than the defendant’ s

prior negligence may be drawn therefrom or (2) whenthe defendant introduces evidenceto provethat the



condition aleged to have causad the plaintiff’ sinjury was as sefe asthe circumstances would permit, and

(3) the probative value of such evidence outweighsits potential prejudicial effect.

Davis, Justice:
Jane Doe, gppellant/plaintiff below (hereinafter referredto as“Ms. Dog”), gppedsan

adversejury verdict from the Circuit Court of Raeigh County.! Ms. Doe has assigned error to rulings by

This appeal is a consolidation of two appeals filed by Ms. Doe.



thetrid court that involve: (1) thefalureto disquaify a potentia juror for cause; (2) erroneous jury
ingructions, (3) theempty chair dosngargument; (4) thelimitation of discovery; (5) theexdusion of expert
testimony; (6) theexdusion of an artide by David Gorman; and (7) poditrid sanctions. After consdering
the briefs, reviewing therecord and ligening to the arguments of the parties, wereversethejury verdictin

this case and grant a new trial.

l.
FACTUAL AND PROCEDURAL HISTORY
On February 23, 1994, Ms. Doe was abducted from the Beckley Crossings Shopping
Center inRaeigh County, Wes Virginiaby Billy Jo Hampton (herandfter referred toas” Mr. Hampton™).
At thetimeof the abduction, Mr. Hampton was being pursued by Virginialaw enforcement officiasfor
attempted murder. Mr. Hampton forced Ms. Doeinto her car. Hethen drovethe car to aremote area
of Summers County where hesexudly assaulted Ms. Doe. After the sexud assault, Mr. Hampton fled.

Mr. Hampton left Ms. Doe alive at the crime scene.

Theredfter, on February 1, 1995, Ms Doefiled theingtant action againg Wa-Mart Stores,

Inc., 3opdllee/defendant bd ow (hereinafter referred to as“Wa-Mart”).? Thecomplaint charged Wal-Mart

2Mr. Hampton was later apprehended in North Carolina.

*Thelawsuit also named as defendants Mr. Robert Belcher and B.C. Associates Limited
Partnership. Theactionagainst B.C. Associateswas settled prior totrid, and B.C. Associatesisnot a
party inthisapped. Mr. Robert Belcher, themanager of the Beckley CrossingsWal-Mart store, was
goparently named asanomind party. Inthisgpped, however, Ms. Do€ shrief refersonly toWa-Mart,

(continued...)



with breaching the duty to provide adequate security & the parking facility where Ms Doe was abducted.
On September 1, 1995, the circuit court entered an order dismissing the complaint for fallureto gatea
causeof action uponwhich rdief could begranted. Ms Doefiled an gpped to this Court chalenging the
dismissal. Wereversed thedismissa and remanded the casefor trid in Doev. Wal-Mart Sores, Inc.,

198 W. Va. 100, 479 S.E.2d 610 (1996).

Onremand, thecaseprocesded totrid. Thejury returned averdictinfavor of Wa-Mart.
Ms. Doetimely gppeded theverdict. Whilethe gpped was pending beforethisCourt, Ms. Doe moved
to remand the casefor posttria discovery. In her remand request, Ms. Doe aleged pretrid discovery
abusesby Wa-Mart. By order entered June 3, 1999, this Court granted the mation for remand to conduct

posttrial discovery.

Asareault of thisCourt’ sremand, thetrid court granted Ms. Doe ninety daysto conduct
posttrial discovery. At theend of the discovery period, the parties presented to thetrial court three
motions Ms Doemoved the court for an extenson of timeto conduct further discovery which motionthe
trid court denied. Then, Wd-Mart presented two mations: amotion for partia summary judgment asto
the admisshility of aprevioudy undiscossd sudy and amoation for aprotective order preventing discovery
of information pertaining to sanctionsagaing Wa-Mart in other jurisdictions. Thetrid court granted both

of Wal-Mart’ s motions.

3(...continued)
and no separate issues have been raised relating to Mr. Belcher.
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Asaresult of theserulings, Ms. Doe a so appeded thetria court’ spositria discovery
rulings. Therefore, for gppea purposes, this Court consolidated the origina gpped of theadversejury

verdict with the appeal concerning the trial court’ s three posttrial discovery rulings.

.
STANDARD OF REVIEW
When reviewing atrial court’s rulings, we typically employ athree-part standard of review.
In reviewing challengesto thefindingsand conclusions of the
circuit court, we apply atwo-prong deferentia standard of review. We
review thefina order and the ultimate disposition under an abuse of
discretion sandard, and wereview thecircuit court’ sunderlying factud

findingsunder aclearly erronecusstandard. Questionsof law aresubject
to ade novo review.

Syl. pt. 2, Walker v. West Virginia Ethics Comm'n, 201 W. Va. 108, 492 S.E.2d 167 (1997).
Giventhediveraty of Ms Doe sassgnmentsof error, however, additiond andardsof review pertaining
to specificissuesare dso goplicableto thisproceeding. Therefore, where such additiond dandardsare

pertinent, wewill incorporate such methodsof review into our discussion of thecorresponding assigned

errors.



1.
DISCUSSION
A. Disgualification of Potential Juror for Cause
Ms Doefirg assertsthet thetrid court committed error infailing to Srikeapotentia juror
for cause. Shedamstha during vair dire of thejury pand, shelearned that onejuror, Tammy Rae Hylton,
and her husband owned stock in Wal-Mart. During voir dire, Ms. Doefurther discovered that Ms.
Hylton' shusbhand was employed asaproduce manager by Wa-Mart inonedf itsVirginiagores. Ms. Doe
moved thetrid court to srike Ms. Hylton for cause. However, thetria court denied the maotion after Ms.
Hylton stated during individua voir direthat she could fairly and impartialy decide theissuesinthe case
based upontheevidence. Therefore, Ms. Doe used one of her two peremptory strikesto remove Ms.

Hylton from the jury.

Inreviewing such matters wehavehddthat “[t|he decisonto grant amation to Srikea
juror for causeiswithin the sound discretion of thetria court.” Wheder v. Murphy, 192W. Va. 325,
331, 452 SE.2d 416, 422 (1994). The appropriate standard of review wasfully outlined in Satev.
Miller, 197 W. Va. 588, 600-01, 476 S.E.2d 535, 547-48 (1996), as follows:

Inreviewing thequdificationsof ajury to serveinacrimind [or

civil] case, wefollow athree-step process. Our review isplenary asto

legd questions such asthestatutory qualificationsfor jurors, clearly

erroneous as to whether the facts support the grounds relied upon for

disqudlification; and an abuseof discretion asto thereasonablenessof the

procedure employed and the ruling on disqualification by the trial court.

A trid court’ sdetermination asto whether to strikeajuror for causewill be*reversg d] only where actua



prejudice is demonstrated.” Miller, 197 W. Va. at 605, 476 S.E.2d at 552 (citation omitted).

In Syllabus point 7 of Satev. Neider, 170 W. Va. 662, 295 S.E.2d 902 (1982), this
Court indicated thet “[t]he true test asto whether ajuror isqudified to serve on the pand iswhether
without biasor prg udicehecan render averdict soldly ontheevidenceunder theindructionsof thecourt.”
We have dso cautioned “ that the mere satement of aprospectivejuror that he or sheisnot biased with
respect to aparticular causemay not besufficient for thetria court to concludethat no such biasexigs”
West Virginia Dep't. of Highways v. Fisher, 170 W. Va 7, 11, 289 SE.2d 213, 218 (1982). We
believethat thefact that the juror owned sock in Wa-Mart and that her husband was employed by Wa-

Mart constituted grounds for per se disqualification of the juror.

Under the common law there were several groundsfor which a person was per se
disqualified from serving on ajury. Those grounds were:

() Kinship to elther party within the ninth degree; (2) was
arbitrator on either side; (3) that he has an interest in the cause; (4)
that thereis an action pending between him and the party; (5) that he has
taken money for hisverdict; (6) that hewasformerly ajuror inthesame
case, (7) that heisthe party’ s master, servant, counsdller, seward, or
atorney, or of thesamesociety or corporationwith him; and causesof the
same class or founded upon the same reason should be included.

Satev. Riley, 151 W. Va. 364, 383, 151 S.E.2d 308, 320 (1966) (internal quotation marks omitted)

(empheasisadded)®. Groundsfor disqudification fromserving onajury aredso containedin W. Va Code

*Under our law, thedligibility and qualificationsof jurorsinboth civil and crimina casesare
(continued...)



§ 56-6-12 (1923) (Repl. Vol. 1997) as follow:

Either party in any action or suit may, and the court shal on
motion of such party, examineon oath any personwhoiscaled asajuror
therein, to know whether heisaqualified juror, or isrelated to either
party, or has any interest in the cause, or is sensible of any biasor
preudicetherein; and the party objecting to thejuror may introduce any
other competent evidencein support of the objection; and if it shall gopear
to the court that such person isnot aqudified juror or does not stand
indifferent in the cause, another shall be called and placed in hisstead for
thetrid of that cause. Andinevery case, unlessit be otherwise pecidly
provided by law, theplaintiff and defendant may each chdlengefour jurors
peremptorily.

(Emphasis added).

Asilludrated above, under the common law and by satute, aperson isdisqudified from
gtting onajury in acasein which he or she has an interest in the outcome. Therefore, we hold that
pursuant to West Virginiagautory and commonlaw, apersonisdisqudified from gttingonajury inacase
inwhich he/shehasaninterest in the outcome of thelitigation. Therefore, if, during jury sdlection, it
becomes gpparent that apotentia juror hassuch aninteres, thetria court must Strikethejuror for cause.
Failureto so strike an interested potentia juror constitutes reversible error. See Chestnut v. Ford
Motor Co., 445 F.2d 967, 971 (4th Cir. 1971) (“ That astockholder in acompany whichisparty toan
actionisincompetent to St asajuror isso well settled asto be black letter law.”); Inre Asbestos Ltig.,
626 A.2d 330, 332 (Dd. Super. Ct. 1993) (“[T]his Court holdsthat dl jurorswho own any amount of

gock inany party to an action must beremoved fromthe pand for cause.”); Thompsonv. Sawnee Elec.

*(...continued)
controlled by severd statutesand by our adoption of thecommon law groundsfor disqudification|.]”
Sate v. Beckett, 172 W. Va. 817, 820, 310 S.E.2d 883, 887 (1983).
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Membership Corp., 278 S.E.2d 143, 145 (Ga. Ct. App. 1981) (“[W]e conclude that the members of
an eectric membership corporation aredisqudified from serviceasjurorsin thetrid of acaseinwhich
damages are sought from the corporation.”); Alston v. Black River Elec. Coop., 548 S.E.2d 858, 862
(S.C. 2001) (“[WI]ehold that when acooperativeisaparty to alawsuit, acooperative member hasan
inherent pecuniary interest in the case. Thus, the bias of acooperative member shdl be presumed--just as

a corporate stockholder’s is when the corporation is a party.”).

In theinstant proceeding, the juror owned stock in Wal-Mart and her husband was
employed by defendant Wal-Mart.> Clearly, whether expressed or not, thejuror had aninterestinthe case
and should have been removed for cause. Thefact that Ms. Doe eventualy struck thejuror isof no
consequence. Ms. Doewas entitled to exercise her peremptory strikesfrom ajury panel conssting of
qualified, impartial and unbiased jurors. See Davisv. Wang, 184 W. Va. 222, 226 n.7, 400 SE.2d
230, 234n.7 (1990) (“[ T]hefact that thejurorsin question wereeventudly removed fromthejury pand
by the use of peremptory srikesisnot relevant to thedecison.”). Thus, weconcludethat sheisentitled
toanew trid. Althoughwe havefound that anew trid iswarranted, we must neverthe ess address other

assignments of error that could impact on the new trial.

B. Erroneous Jury Instructions

Ms Doedso assgnserror to certain jury ingructionswhich weregiven. Shedsodams

Whether ade minimisownership of stock in acorporation condtitutes“ any interest in the cause”
may require an inquiry by the trial court into whether or not ajuror should be disqualified.
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that it was erroneousfor thetria court to refuse certain proffered jury indructions. This Court addressed
the standard of review for jury instructionsin Syllabus point 6 of Tennant v. Marion Health Care
Foundation, Inc., 194 W. Va. 97, 459 S.E.2d 374 (1995),as follows:

Theformulation of jury indructionsiswithinthebroad discretion
of adreuit court, and adrcuit court’ sgiving of anindructionisreviewed
under an abuse of discretion sandard. A verdict should not be disturbed
basad on theformulation of thelanguage of thejury indructionssolong as
the instructions given as a whole are accurate and fair to both parties.

Wehavedso hddthat “[gsagenerd rule, therefusd to give arequested jury indructionisreviewed for
an abuse of discretion.” Syl. pt. 1, in part, Satev. Hinkle, 200 W. Va. 280, 489 S.E.2d 257 (1996).
“Of course, our review of the legd propriety of thetria court’ singructionsisde novo.” Skaggsv. Elk
Run Coal Co., Inc., 198 W. Va. 51, 63, 479 S.E.2d 561, 573 (1996) (citation omitted). In Syllabus
point 4 of Sate v. Guthrie, 194 W. Va. 657, 461 S.E.2d 163 (1995), we observed:

A trid court’ sindructionsto thejury must beacorrect Satement
of the law and supported by the evidence. Jury indructionsare reviewed
by determining whether the charge, reviewed asawhole, sufficiently
ingtructed thejury so they understood the issuesinvolved and were not
mide[d] by thelaw. A jury ingtruction cannot be dissected on gpped;
ingtead, the entireindruction islooked at when determining itsaccuracy.
A trid court, therefore, hasbroad discretionin formulaing itschargeto the
jury, solong asthe charge accuratdly reflectsthelaw. Deferenceisgiven
to atria court’s discretion concerning the specific wording of the
ingruction, and the preciseextent and character of any specificingruction
will be reviewed only for an abuse of discretion.

Within the confines of these principles we shdl examine eech jury indruction issue presented by Ms Doe

1. Defendant’s Instruction No. 14. Ms. Doe argues that Instruction No. 14



submitted by Wa-Mart, wasanincorrect statement of thelaw.® To support theinstruction, Wa-Mart
contendsthat any infirmity with theinstruction waswaived because Ms. Doefailed to object to the
indruction. Rule51 of theWes VirginiaRulesof Civil Procedure providesthat “[n]o party may assgnas
error thegiving or therefusa to givean ingtruction unlessthe party objectsthereto beforethearguments
tothejury are begun, gating disinctly, asto any given ingruction, the metter to which the party ojectsand
the grounds of the party’ sobjection[.]” See Syl. pt. 5, Page v. Columbia Natural Resources, Inc.,

198 W. Va. 378, 480 S.E.2d 817 (1996).

Basad upon our review of therecord, we concludethat Ms. Doe objected to Ingtruction
No. 14 asoriginaly submitted. However, thetria court amended theinstruction to conformto the
objection. Thereafter, Ms. Doedid not object to the amended ingtruction. “ A litigant may not sllently
acquiesceto andleged error, or actively contributeto such error, and thenraisethat error asareason for
reversal onapped.” Syl. pt. 1, Maplesv. West Virginia Dep't. of Commerce, 197 W. Va 318, 475

S.E.2d 410 (1996).” We therefore conclude that Ms. Doe waived any objections to the instruction.®

®Defendant’ s Instruction No. 14 read as follows:

The plaintiff must establish by apreponderance of theevidence
that Wal-Mart owed her aduty and that it breached the duty
owed. Wal-Mart’ sduty, if any, asto the common areasis
defined by theterms of theLease Agreement between Wa-Mart
and B.C. Associates. Therefore, if you find that the Lease
Agreament doesnat require Wa-Mart to provide security for the
Beckley Crossings parking lot or to take any other action to
prohibit cimina activity then you may find in favor of Wa-Mart.

‘Although Ms. Doewaived any objectionsto Instruction No. 14 as amended, we concluded that
(continued...)



2. Plaintiff’sInstruction No. 8. Ms. Doe additionally argues that the trial court

committed error inrefusing her Ingruction No. 8.° Wa-Mart, in anindirect way, contendsthat eveniif the

ingtruction was proper, the error in refusing thisinstruction was not reversibleerror. 1n support of its

’(...continued)

theindructionisnot an accurate Satement of thelaw in West Virginiaand should not be given onretrid.
ThisCourt hasprevioudy noted that “in casesdeding with premisesliability wehave generdly adheredto
the principlethat liability resultseither from control of the subject areaor from aspecific wrongful act.”
Durmv. Heck's, Inc., 184 W. Va 562, 565, 401 S.E.2d 908, 911 (1991) (citations omitted). Under
Durmtheexpresslanguagein alease setting forth who has control of acommon areawill generdly bethe
source for whoisliable. However, the absence of an express assignment of such control does not
automatically immunize the lessee from liability.

M s. Doe dso assigned error to Defendant’ s Ingtruction No. 20. Wa-Mart correctly points out
that thisingruction, asamended by thetria court, waslikewisenot objected toby Ms. Doe. Wetherefore
find that thisissuewasaso waived. However, for purposes of retrid, we notethat Ingruction No. 20, as
amended, is a correct statement of the law. That instruction read:

If you find that Wa-Mart, aslessee of the Sore building, did not
assart control over theparking lot, had no duty under thelesseto maintain
theparkinglat or to takeany other action to prohibit crimind activity inthe
Beckley Crossings parking lot, you may find in favor of Wal-Mart.

For further discussion of alessee’s responsibility vis-a-vis common areas, See note 7.

SPlaintiff’s Instruction No. 8 read as follows:

If the defendant Wal-Mart knew or had reason to know, that its
patronsregularly usad the parking lotin connectionwithitsbusness, then
Wad-Mart owed the plaintiff Ms. Doe aduty of reasonable carefor her
protection asto hazards of which it was aware or by the exercise of
ordinary diligence should have been aware.

Therefore, if youfind by apreponderance of theevidencethat the
defendant Wal-Mart knew or had reason to know thet itscustomerswere
subject toan attack by acrimind initsparking lot and falled to take Seps
aswould likely deter the possble crimind atacks, or that the Sepstaken
by it were negligent, than you may return averdict for Ms. Doeaganst
Wal-Mart as you are hereinafter instructed.

10



argument, Wal-Mart rdiesupon languagein Syllabuspoint 11 of Satev. Derr, 192W. Va. 165, 451
S.E.2d 731(1994), wherein we indicated that “[4] trid court’ srefusdl to give arequested indtruction is
reversbleerror only if . . . it concernsanimportant point inthetrial so that thefalureto giveit serioudy

impairs a defendant’ s ability to effectively present a given defense.”

Ingruction No. 8 wasacorrect datement of thelaw. Theindruction tracksthe language
of Syllabus point 3 of Andrick v. Town of Buckhannon, 187 W. Va. 706, 421 S.E.2d 247 (1992)
Where the operator of a business obtains the right for its
cusomersto park in an adjoining lot owned by another and invitesthem
to do 50, theoperator hasaduty of reasonable careto protect itsinvitees
fromdefectiveor dangerousconditionsexistingintheparkingareawnhich
the operator knows or reasonably should know exist.

Therefore, if Instruction No. 8 is proffered again during the new trial, it should be given.

C. The Empty Chair Closing Argument
Ms. Do€' s next assgnment of error concernsthetria court’' sdenid of her motion to
preclude Wa-Mart from presenting adlosing argument which blamed B.C. Associatesfor theincident.™
In Syllabus point 2, in part, of Grovesv. Compton, 167 W. Va. 873, 280 SE.2d 708 (1981), we held
that “[i]n the absence of awritten stipulation by the parties, the better ruleisto leave the question of the
manner of . . . informing the jury that [g] party has been dismissed from the lawsuiit . . . to the sound

discretion of thetrid court.” Wedso noted in Groves “that itisimproper for counsd to argueto thejury

198.C. Associates settled with Ms. Doe prior to trial.
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why aparty has not been brought into the lawsuit or that an absent party is solely responsiblefor the
accident since the evidence surrounding such absent party’ sliability has not been fully developed.”

Groves, 167 W. Va at 879, 280 SE.2d at 712.

Therecordreved sthat Wa-Mart properly interjected commentsduringtrid regardingthe
|easebetween B.C. Associatesand Wa-Mart. However, Wa-Mart violated the mandate of Syllabus
point 2 of Groves when it made the following argument to the jury:

Counsd for Wa-Mart: . .. [W]hy isWal-Mart the party to this

lawsuit? Why in't it Cato, why ign't it -- whereis B.C. Associates, why

isn'tit B.C. Associates?

Thisargument alowsfor ingppropriate specul ation by thejury regarding B.C. Assodiaes roleinthecase,
Grovespecificdly prohibitsWa-Mart from making such anargument. Wethereforefind thet thetrid
court erred by not limiting Wa-Mart’ sreferences concerning B.C. Associates™ Whilewefind thisissue

condiituted error, we need not determine whether such error, danding done, issufficient towarrant anew

trial because we have determined that a new trial is necessitated on other grounds.

"Wal-Mart contendsthat Ms. Doe' sfailure to make an objection during closing argument
precludesour consderation of theempty chair argument. Wedisagree. Ms. Doedid not haveto object
during dosing arlguments becausethetrid court denied her motioninlimineonthisexact issue. SeeSyl.
pt. 1, Wimer v. Hinkle, 180 W. Va. 660, 379 S.E.2d 383 (1989) (“An objection to an adverseruling
onamoationinlimineto bar evidence a trid will preserve the point, even though no objection was mede
a thetimethe evidence was offered, unlessthere has been aggnificant changein the baasfor admitting
the evidence.”). Aswe held in Syllabus point 4, in part, of Tennant v. Marion Health Care
Foundation, Inc., 194 W. Va. 97,459 S.E.2d 374 (1995), “[o]nce atrid judgerulesonamotionin
limine, that ruling becomesthelaw of the case unlessmodified by asubsequent ruling of thecourt.” See
also Syl. pt. 4, Honaker v.Mahon, _ W.Va __,  SE2d___ (No. 28460, May 25, 2001).

12



D. Discovery Limitation

Ms Doeadditiondly contendsthet thetrid court committed error by limiting her discovery
request pertainingtosmilar crimina assaultsat other Wa-Mart goresthroughout thenation. With respect
to atrial court’sruling on discovery matters, we have held that:

A trid court is permitted broad discretion in the control and

management of discovery, and it isonly for an abuse of discretion

amounting to an injustice that wewill interferewith the exercise of that

discretion. A trid court abusssitsdiscretion whenitsrulings on discovery

motionsare dearly agang thelogic of the circumstancesthen beforethe

court and so arbitrary and unreasonable asto shock our sense of judtice

and to indicate alack of careful consideration.

Syl. pt. 1, B.F. Specialty Co. v. CharlesM. Sedd Co., 197 W. Va. 463, 475 S.E.2d 555 (1996).

1. Limitation of geographic area. Thetria court ruled that Ms. Doe could only
disocover informationof Imilar arimind assaultsat Wa-Mart sores*“withinageographic areaencompassng
partsof South Eastern Ohio, Southern Western Virginia, South Western Virginiaand Eastern Kentucky.”
Wa-Mart arguesthat thetrid court limited the geographic areabecause anationwide report would be
unduly burdensome, and because geographicand culturd differences, and frequency and predictability of
thecommisson of crime, differssubgtantially between variousareas of thecountry. Asaresult, Wa-Mart

uggeststhet information regarding the commisson of crimesa other Wal-Marts acrossthe country would

“Thepatiesreferencethetria court’ smemorandum order onthisissue. Ms. Do€' shrief refers
toan order dated August 17, 1998. Therecord containsan order dated August 17, 1998, however, that
order isfor adifferent caseand was gpparently placed inthisrecord by mistake. Wa-Mart suggeststhe
datefor theorder isAugust 7, 1998. Unfortunately, thereisno August 7, 1998, order contained inthe
record presently before this Court.

13



not behd pful tothetrier of fact charged with consdering Smilar aimind assaultsin Beckley, Wegt Virginia

Our cases have held that

[u]nder Rule 26(b)(1)(iii) of the West VirginiaRules of Civil
Procedure, atrid court may limit discovery if it findsthat thediscovery is
unduly burdensome or expensive, taking into account the needs of the
cae, theamount in controversy, limitationson the parties resources, and
the importance of the issues at stake in the litigation.

Syl. pt. 2, Sate FarmMuit. Auto. Ins. Co. v. Sephens, 188 W. Va. 622, 425 S.E.2d 577 (1992).
See generally Sate ex rel. Allstate Ins. Co. v. Gaughan, 203 W. Va. 358, 508 S.E.2d 75
(1998). BecaussWd-Martisanaiona chain and because of the differing crime rates throughout the
nation, weagreethat thetrid court did not abuseitsdiscretion by limiting Ms. Do€ sgeographic areaof

discovery.

2. Limiting meaning of similar incidents. Ms. Doe aso assertsthat thetria court
impermissibly limited thedefinition of “Imilar incidents’ of crimind assaultsa Wa-Mart goresto mean
“theincdent had to bereported to Wa-Mart within three daysand it had to involve aperson who hed just
been or waspatronizing aWa-Mart sore” Basad upon thislimitation, Wal-Mart regponded thet no smilar

incident occurred at stores within the geographic limitations imposed by the trial court.

Whilewebdievethetrid court wascorrect inlimiting Smilar incidentsto mean crimes

committed on personsthat were patronizing Wa-Mart sores, weare unabletofind arationa bagsfor the

14



three day reporting limitation. Therefore, on remand, thetrial court must permit Ms. Doeto discover
information from Wa-Mart regarding crimind assaultson patronsa Wal-Mart sores, withinthe previoudy

discussed limited geographic area, regardless of when such incidents were reported.

E. Exclusion of Expert Testimony
Ms Doefurther assgnseror tothetrid court’ sexduson of certain expert tedimony. This
Court hasheld that “[t]he admiss bility of testimony by an expert witnessisameatter within the sound
discretion of thetrid court, and thetrid court’ sdecison will not bereversed unlessit isdearly wrong.”

Syl. pt. 6, Helmick v. Potomac Edison Co., 185 W. Va. 269, 406 S.E.2d 700 (1991).

1. Testimony regarding other crimes. Ms. Do€’s expert, Dr. George Kirkman,
relied upon thirty-aght inddentsof arimesa other shopping center parking lotsin aressaround the Beckley
Crossings Shopping Center to formul ate his opinion that Wal-Mart was on natice for the need to provide
Security at itsparking lot. However, prior totrid, the court limited Dr. Kirkman' stestimony and excluded

crimes that were not the same type of crimes committed against Ms. Doe.

Upon thisCourt’ sexamination of thevariouscrimescommitted at shopping centersinthe
areaof the Beckley Crossings Shopping Center, we are not persuaded that the trial court properly
exdudedsuchevidence Thosecrimesinvolved robbery, sexud assault, pursesnatching, vehiclebregk-in,
assault and battery, and auto theft. We noted in Syllabus point 2 of Mayhorn v. Logan Medical
Foundation, 193 W. Va. 42, 454 S.E.2d 87 (1994), that:
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Rule703 of theWes VirginiaRulesof Evidencedlowsan expert
to base his opinion on (1) persona observations; (2) factsor data,
admisshblein evidence, and presented to the expert & or beforetrid; and
(3) information otherwise inadmissible in evidence, if thistype of
information is reasonably relied upon by experts in the witness' field.
Wad-Mart does not contend that the thirty-eight crimesin question are not of the type relied upon by
security consultantslike Dr. Kirkman. Instead, Wal-Mart arguesthat the “ probative va ue [of such
evidence] issubstantialy outweighed by the danger of prgudiceit cresteq.]” Wedisagree. Whilethis
evidencemay beprgudida to Wa-Mart, such prgudice does not outwe ghits probative vauein dlowing
thejury tofairly assessthevdidity of Dr. Kirkman' sexpert opinion. Wetherefore condudethet thetrid
court should have permitted Dr. Kirkmanto testify regarding thethirty-eight crimesin areasaround the

Beckley Crossing Shopping Center that helped to formulate his opinion.™

2. Testimony concerning expert’sprior experiencewith Wal-Mart. During the

trid of thiscase, Ms. Doesought to introduce Dr. Kirkman' stestimony regarding hisinvolvementinnine

BAdditionaly, Dr. Kirkman was precluded from testifying about twenty-eight other crimes
committed within atwo mileradius of Beckley Crossngs Shopping Center. Following our review of these
crimes, weare concerned that some of these occurrences do not gppear to have occurred a commercid
enterprise parking lotsand that till othersinvolved drug trafficking. On remand, thetrid court should
permit testimony by Dr. Kirkman concerning these additiond twenty-eight crimesto the extent that they
occurred in parking areas of commercial enterprises and did not involve the sale of illegal drugs.

Becausethetrid court foundthat Dr. Kirkman could testify about some of these digputed crimes,
we have assumed that all of the crimes discussed in this section were not subject to challenge as
inadmissible factsrelied upon by Dr. Kirkman informing his expert opinion. To the extent that our
assumptionisincorrect, thedetermination of theadmissibility of dl thecrimesrdied upon by Dr. Kirkman
should be governed by the principles set fourth in Section 111, E. 2, infra.

16



other lawvalitsagang Wa-Martin other partsof thecountry. Such evidencewasintroduced to show “that
Wa-Mart’ sexperience asacompany wasrelevant toitsduty to provide security inthiscase” Thetrid
court precluded suchtestimony. Here, Wa-Mart contendsthat the probativeva ueof theevidencerdaing
to the parking lot crimesin nine other lawsuits was subgtantially outweighed by its prejudicia impact.

Therefore, thetrial court was correct in excluding such testimony.

The partieshave not properly framed thisparticular legd issue. Rather the questionwe
must ultimately decideiswhether anexpert may testify to presumably inadmissblefactsthat helped form
thebassof hislegd opinion. Thisissuerequiresthisusto examine Rule703 of West VirginiaRules of
Evidence, which provides:

Thefactsor datain the particular case upon which an expert bases an opinion o
inference may be those perceived by or made known to the expert at or before the
hearing. If of atypereasonably relied upon by expertsin the particular fieldin forming
opinions or inferences upon the subject, the facts or data need not be admissiblein
evidence.

Under Rule 703, an expert may base an opinion on inadmissble evidence. Assuming,

without deciding, that tesimony pertaining totheninelawslitsisgeneraly inadmissble, thequestionremains

astowhether Dr. Kirkman may neverthe essbedlowed to present such tesimony tothejury.™ A leading

“Rule705 of theWest VirginiaRulesof Evidence permitsthetria court to requiredisclosureof
the underlying facts that helped formed an expert’s opinion and provides:

Theexpert may testify intermsof opinion or inferenceand give
reasons therefor without first testifying to theunderlying facts or deta,
unlessthe court requires otherwise. The expert may in any event be
required to disclose the underlying facts or data on cross-examination.
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commentator considering this query has suggested:

[a]n expert often should bedlowed to discloseto thejury thebasisfor an
opinion because otherwisethe opinionisleft unsupported with little way
for evduation of itscorrectness. Inthose Stuaions, the expert may tedtify
to evidence even though it isinadmissible under the hearsay rule, but
alowing the evidence to be received for this purpose doesnot mean itis
admitted for itstruth. It isreceived only for the limited purpose of
informing thejury of the bass of the expeart’ sopinion and therefore does
not constitute a true heresay exception.

John W. Strong, McCormick on Evidence § 324, at 356 (5th ed. 1999).

Inasimilar manner, federal courts have resolved the issue of admitting an expert’s
inadmissibleunderlying factsby amending Rule 703 of the Federd Rulesof Evidencein April of 2000.
Amended Federal Rule 703 provides:

Thefactsor datain the particular case upon which an expert
basesan opinion or inference may bethose percaived by or madeknown
totheexpert a or beforethe hearing. If of atypereasonably relied upon
by expertsinthe particular fiddinforming opinionsor inferencesupon the
subject, thefactsor dataneed not be admissbleinevidencein order for
the opinion or inference to be admitted. Facts or data that are
otherwise inadmissible shall not be disclosed to the jury by the
proponent of the opinion or inference unless the court
determines that their probative value in assisting the jury to
evaluate the expert’'s opinion substantially outweighs their
prejudicial effect.

(Emphasisadded). Under Federd Rule 703, thetria court must undertakeaba ancing test to determine
whether todlow anexpert totedtify toinadmissblefactsthat he ped formed thebasisof hisor her opinion.
See Katt v. City of New York, 151 F. Supp. 2d 313, 356 n.36 (S.D.N.Y. 2001) (“The 2000

Amendmentsto Rule 703 limit thislong-gtanding rule (excluding hearsay), by dlowing suchrdiance on
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hearsay only when *the court determinesthat their probative valuein asssting thejury to evauate the

expert’ s opinion substantially outweighs their prejudicial effect.’”).

Inlight of the above authorities, we hold that an expert witness may testify about facts
he/she reasonably relied upon to form his/her opinion even though such facts would otherwise be
inadmissbleashearsay if thetrid court determinesthat the probative val ue of alowing such tetimony to
adthejury’ sevauation of theexpert’ sopinion subgtantialy outweighsitsprgudicid effect. If atrid court
admitssuchtestimony, thejury should beinstructed thet the otherwiseinadmissiblefactua evidenceisnot
being admitted to establish the truth thereof but soldly for the limited purpose of informing thejury of the

basis for the expert’s opinion.

During the proceedingsunderlying the casesub judice, Dr. Kirkman was prepared to
testify specificaly about nine other casesagaingt Wa-Mart. Thetestimony wasbeing offered aspart of
thebagsfor hisopinion asto Wa-Mart' sawarenessaof the potentid for parking lot crimesand the need
for adequate security. In view of the admissibility test announced herein, we reversethetrid court’'s
exdugon of thistestimony. On remand, should Ms. Doeagain seek to have Dr. Kirkmantestify regarding
theninepreviouslawauits, thetrid court mugt utilizethetest formulated thisopinion to determinewhether

such testimony is admissible.

F. Exclusion of the David Gorman Article
Ms. Doesmilarly complainsof thetrid court’ sexcluson of anartidlewritten by David
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Gorman, Wa-Mart’s Vice President of Loss Prevention. In Syllabus point 9, in part, of Tudor v.
Charleston Area Medical Center, Inc., 203W. Va. 111, 506 S.E.2d 554 (1997), we set forth our
standard of review regarding a circuit court’s decision to admit or exclude evidence:
TheWest VirginiaRulesof Evidence. . . allocate significant
discretiontothetria courtinmeking evidentiary . ... rulings. Thus rulings

on theadmission of evidence. . . are committed to the discretion of the

trid court. Absent afew exceptions, thisCourt will review evidentiary .

.. rulings of the circuit court under an abuse of discretion standard.

Mr. Gorman' sarticle, published in 1996 in Security Management Magezine, indicated that,
accordingto a1994 survey, 80% of dl Wa-Mart crimesoccurred initsparking lots. Thearticdereported
that a“trid use” of roving golf cart patrolsin parking lots at certain Wal-Mart Soresin FHoridareduced
arimeinthoseparkinglots™ Moreover, theartideindicated that Wa-Mart had used thesevehidesin 250

stores.

On gpped, Wa-Mart assartsthat the evidence was properly exduded under Rule 407 of

theWest VirginiaRulesof Evidence asevidence of subsequent remedid measures™ By contrast, Ms Doe

BThetria use of roving golf cart patrols was begun after the crime in the instant proceeding.

°Rule 407 of the West Virginia Rules of Evidence provide as follows:

When, after an event, measures are taken which, if taken
previoudy, would have medetheevent lesslikdy to occur, evidenceof the
subsequent messuresis not admissible to prove negligence or culpable
conduct in connection with the event. Thisrule doesnot requirethe
excluson of evidence of subsequent measureswhen offered for another
purpose, such as proving ownership, control, or feasibility of
precautionary measures, if controverted, or impeachment.
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arguesthat, at trial Wal-Mart contended that the crimein this case could not have been prevented.
Therefore, Ms. Doesuggedtsthat Mr. Gorman' sartidewasadmissbleto contradict Wa-Mart' sdamby
showing thereduction of crime a its Sores through the use of roving golf cart patrols. 1n essence, Ms Doe

asserts that the article was admissible for impeachment purposes.

Wa-Mart further intimatesthet it did not present evidence regarding the feasihility of using
roving golf cart patrols a the Beckley Crossings Shopping Center. Therefore, Rule 407 sfeasbility
exceptionwasnot triggered. The problemwithWa-Mart’ scontentioninthisrespect isthat under Rule
407, feaghility isonly one of afew examples of how evidence of subsequent remedid measures may be
admittedinto evidence. Professor Franklin D. Cleckley hasdemondrated that another exceptionto Rule
407 is impeachment. See Franklin D. Cleckley, 1 Handbook on Evidence for West Virginia
Lawyers 8§ 4-7(D) (1994). Seealso Muzyka v. Remington Arms Co., Inc., 774 F.2d 1309, 1313
(5th Cir. 1985) (“But weare persuaded that in light of the posture of the defense, and the manner inwhich
theevidenceunfolded, especidly inlight of defense counsd’ sopening statement and closing argument,
evidenceof the desgn-change shoul d have been permitted for purposesof impeachment. That dlowance
would have been consistent with both the letter and spirit of Fed. R. Evid. 407.”); Demos v.
FerrisShdll Oil Co., 740N.E.2d 9, 18-19 (111. App. Ct. 2000) (“ Subsequent remedial measures may
be admitted into evidenceto show ownership or control where disputed by the defendant, to prove
feaghility of precautionary measureswhere disouted by the defendant and for impeachment purposes”);
Ellsworth v. Hotel Corp. of America, 600 N.W.2d 129, 132 (Mich. App. Ct. 1999) (“It iswell

established that evidence of asubsequent remedia measureisadmissible asimpeachment when the
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opposing party has denied making arepair”.); lelouch v. The Missouri Highway & Transp.
Comm's,, 972 SW.2d 563, 566 (Mo. Ct. App. 1998) (“[A]lthough evidence of subsequent remedid
measuresisinadmissible asproof of antecedent negligence, the evidence may beadmissbleto prove
ownershipor contral, to establishthefeag bility of precautionary meassureswhentheissueisindispute, and
for usefor impeachment or rebuttal.”); Duchessv. Langston Corp., 769 A.2d 1131, 1146 (Pa 2001)
(“Asnoted, Rule407 sgenerd prohibitionisexpresdy inoperableinrdaionto remedid messuresevidence
offered ‘for impeachment or to prove other controverted matters, such asownership, control, or feasbility

of precautionary measures.’”).

Whileitisdear that impeachment isan exceptionto Rule407, wearemindful that evidence
of subsequent remedid measuresisnot admissibleto prove negligence or culpable conduct in connection
withtheevent. “The purposeof theruleisto exdude evidence of aparty’ ssubsequent remedia measures
S0 asnot to discourage them fromtaking such safety measures.” Huckaby v. A.G. Perry & Son, Inc.,
20 SW.3d 194, 207 (Tex. Ct. App. 2000). Conssquently, it isgppropriatefor trid courtsto condder the
public palicy concern behind Rule 407 in bdancing the probative vaue of thisevidence againg itspotentia
prgudicd efect. “Inthisway, thecourt can prevent theimpeachment exceptionfrom swalowing therule”
Cyr v. J.I. Case Co., 652 A.2d 685, 694 (N.H. 1994). Moreover, “[i]f it appearsthat aparty isseeking
theintroduction of evidence of subsequent remedia measuresto imply cul pability under the guise of
Impeachment or any other purpose, certainly thetria court should disallow theevidence.” Watsonv.
Navistar, 827 P.2d 656, 677 (Idaho 1992). Appropriate guidelinesinthisregard were set out in

Herzog v. Lexington Township, 657 N.E.2d 926, 933 (IlI. 1995) as follows:
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Wheretheimpeachment vaueressoninferences other than prior
negligence, such evidence may be admitted whereits probative vaue
outweaghsthe prgudiceto defendant. . .. Smilarly, where the defendant
goes beyond gating thet the origina condition was sefe or adequeate, and
atemptsto make exaggerated clamsthat the condition wasthe * sefest
possible” farness may require thet conduct incongstent with thesedams
be admitted. In such astuation, the defendant has gone beyond smply
dating that he was not negligent prior to the accident and daimed that no
greater carewaspossble. Any subssquent remedid meesureteken by the
Oefendant isdirectly impeaching of thisdam without an inference of prior
negligence.

Thus, we hold that pursuant to West VirginiaRules of Evidence Rule 407, evidence of
ubsequent remedid measuresmay beintroduced for purposesof impeachment (1) wheninferencesother
than the defendant’ s prior negligence may be drawn therefrom or (2) when the defendant introduces
evidenceto provethat the condition alleged to have caused the plaintiff’ sinjury was as safe asthe
drcumgtanceswould permit, and (3) the probative va ue of such evidence outweghsitspotentid prgudiad

effect.

Intheingtant proceeding wefind that, under the test announced herein, Dr. Gorman’s
articlewas admissible asimpeachment evidence, and it waserror for thetrid court to have excludedit.
Onremand, should Wal-Mart again defend this case on the bag s that the crime which occurred could not
have been prevented because no greater carewas possble, Ms. Doe may be permitted toimpeach such

defense through Dr. Gorman’s article.”’

YInadditionto excluding Dr. Gorman' sarticle, Ms. Doepointsout that thetria court precluded
(continued...)
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G. Posttrial Sanctions

InWal-Mart |, 198 W. Va. 100, 479 S.E.2d 610, this Court remanded the caseto the
trid court for posttria discovery. After the posttria discovery had been conducted, the trial court
cond uded that Wa-Mart had conced ed information and misrepresented factsduring pretrid discovery of
Mr. Gorman’ sstudy.®®Ms. Doe now arguesthat thetria court improperly refused toimpose sanctionsfor
the discovery violation. In contrast, Wa-Mart contends that the issueis not properly before this Court
becausethetria court has not refused to impose sanctions. We agree with Wa-Mart. From, our review
of therecord, it gppearsthat thetrid court hasnot ruled upon theimposition of posttrid sanctions. Insteed,
thetrial court’ sorder indicatesthat if sanctionsareimposed, they would not be severe because Mr.
Gorman’ sstudy was not admissible at trid.™® Sincewe have determined that Mr. Gorman's study and
atidewereadmissble, thetrid court may, upon remand, revigt theissuein light of the Court’ srulinginthis
regard. See Syl. pt. 2, Sandsv. Security Trust Co., 143 W. Va. 522, 102 SE.2d 733 (1958) (“This

Court will not passon anonjurisdictiond question which hasnot been decided by thetrid courtinthefirst

Y(...continued)
another of her experts, Dr. Jack Enter, from testifying about specificissuesrased inthe article. Tothe
extent that we have determined that the articlewas admissble, it waserror for thetrid court to preclude
such testimony.

BMr. Gorman' s study and article are separate documents. The study concerned dataand other
information that was relied upon to preparethe article, and isadmissible for the same reasons cited for
admissibility of the article.

Ms. Doe dso arguesthat thetria court committed error by precluding her from conducting
postirid discovery to determinethetypeof sanctionsother jurisdictionsimposed on Wa-Mart. Thisissue
isaso not properly beforethis Court becausethetrid court ruled that such aninquiry could be made once
It was determined that sanctions would in fact be imposed.
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instance.”).

V.
CONCLUSION
Inview of theforegoing, thejudgment awarding averdict for Wa-Martisreversed. This
caseisremanded for anew trial and further proceedings consistent with this opinion.

Reversed and Remanded.
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